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RECOMVENDED ORDER

Pursuant to notice, this matter was heard before the
Di vision of Adm nistrative Hearings by its assigned
Adm ni strative Law Judge, Donald R Al exander, on May 29,
2002, in Naples, Florida.
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STATEMENT OF THE | SSUE

The issue is whether an Environnental Resource Permt
shoul d be issued to Conquest Devel opnents USA, L.C.,
aut horizing the nodification of an existing stormnater
managenent system serving a residential devel opnment known as
Silver Lakes in Collier County, Florida.

PRELI M NARY STATEMENT

This matter began on August 15, 2001, when Respondent,
South Fl orida Water Managenent District, issued its Witten
Notice of Intended District Decision on Permt Application
010223 aut hori zi ng Respondent, Conquest Devel opnents USA,

L.C., to nodify an existing stormvater managenent system
serving a residential developnent in Collier County, Florida.
On Decenmber 13, 2001, Petitioners, Joseph H. Bel anger,
Patricia Bel anger, Jerone Strauss, and Susan Strauss, who live
within the devel opnent, filed a Petition for Fornmal

Adm ni strative Hearing challenging the issuance of the permt.
On Decenber 17, 2001, Petitioners filed an Amended Petition
for Formal Adm nistrative Hearing. The matter was referred to

the Division of Adm nistrative Hearings on January 9, 2002,



with a request that an Admi nistrative Law Judge be assigned to

conduct a hearing.

By Notice of Hearing dated February 25, 2002, a final
heari ng was schedul ed on May 29, 2002, in Naples, Florida. At
the final hearing, Petitioners presented the testinony of Gary
L. Beardsley, an environmental consultant and accepted as an
expert, and Joseph H. Belanger. Also, they offered
Petitioners' Exhibits 2, 4-10, and 12-14, which were admtted
into evidence. Respondent, South Florida Water Managenent
District, presented the testinmony of Karen M Johnson, an
envi ronment al supervisor and accepted as an expert; Cory L.
Peck, an environnental scientist and accepted as an expert;
and Richard H Thonpson, a senior supervisor engineer and
accepted as an expert. Also, it offered District Exhibits A-
H, which were received in evidence. The parties also offered
Joint Exhibits 1-37, which were received in evidence.

Finally, the undersigned took official recognition of certain
portions of Chapter 373, Florida Statutes; Chapter 62-340 and
Rul es 40E-4. 054, 40E-4.301, and 40E-4.302, Florida

Adm ni strative Code; and the Basis for Review for

Envi ronment al Resource Permt Applications Wthin the South
Fl ori da Water Managenment District.

The Transcript of the hearing (two volunmes) was filed on



June 23, 2002. Proposed Findings of Fact and Concl usi ons of
Law were filed by the South Florida Water Managenment District
and Petitioners on July 10 and 15, 2002, respectively, and

t hey have been considered by the undersigned in the
preparation of this Recomrended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

a. Background

1. In this environnmental permtting dispute, Respondent,
Sout h Fl ori da Water Managenment District (District), proposes
to issue an Environnmental Resource Permt (ERP) to Respondent,
Conquest Devel opnments USA, L.C. (Applicant), authorizing the
nodi fication of an existing stormmvater nmanagenent system
serving a private, gated residential comunity known as Silver
Lakes RV and Golf Club, Inc. (Silver Lakes) in unincorporated
Collier County, Florida. As the agency responsible for the
adm ni stration of the ERP program the District has the
authority to grant or deny the requested permt. Prelimnary
action approving the application was taken by the District on
August 15, 2001.

2. Silver Lakes is a 146-acre residential devel opnent
| ocated adj acent to, and on the east side of, County Road 951

approximately 1.5 mles south of the intersection of U S.



Hi ghway 41 and County Road 951 in southwestern Collier County,
Fl ori da.

3. The project site is a part of the |larger devel opnent
and consists of approximately forty undevel oped acres (40-acre
site) just north of, and adjacent to, the residenti al
community. |If the application is approved, the Applicant
woul d be allowed to construct an open storage facility on a
7.02-acre tract of land in the western part of the 40-acre
site on which trailers, boats, notor honmes, tow dollies, and
simlar items will be stored. It would also allow the
Applicant to relocate previously permtted |ots al ong the
sout heastern boundary of the 40-acre site which border the
Silver Lakes devel opnent.

4. Petitioners, Jerone and Susan Strauss, own Lots 14,
15, and 16 within Silver Lakes. Petitioners, Joseph H and
Patricia Bel anger, own Lot 26 within Silver Lakes, which is
adj acent to the proposed storage facility. For obvious
reasons, the Belangers do not wish to have a storage facility
next to their property. Rather, they and the other
Petitioners have suggested that the storage facility be
reduced in size and noved to a 3.0-acre site in the
northeastern portion of the 40-acre site. The parties have
stipulated that Petitioners have standing to bring this

acti on.



5. As reflected in the parties' Prehearing Stipulation,
Petitioners contend that the proposed construction of the
storage area will cause fl ooding, adverse secondary inpacts,
and adverse water quantity inpacts; that the proposed activity
will result in a violation of state water quality standards;
that the proposed systemw || cause adverse inpacts to surface
wat er storage and conveyance capabilities, the val ue of
functions provided to fish and wildlife and |isted species by
wet | ands and ot her surface waters, and the conservation of
fish and wildlife; that the Applicant has failed to m nimze
or avoid inpact to jurisdictional wetlands to the greatest
extent practicable; that the proposed site provides a wildlife
corridor connected to protected lands directly to the west;
that the proposed site is jurisdictional wetlands; that the
Applicant has engaged in District activities without a pernit;
and that the proposed site is subject to a Declaration of
Covenants, Conditions, and Restrictions. These objections,
where rel evant, have been grouped into five categories -
wet | ands, wildlife, secondary and cumnul ati ve inpacts, water
qual ity and quantity, and prior enforcenent activities - and
t hey are addressed separately bel ow

b. Wetl ands

6. The District has adopted and incorporated by

reference in Rule 40E-4.091(1)(a), Florida Adm nistrative



Code, a docunent known as the Basis of Review for

Envi ronment al Resource Permt Applications Wthin the South
Fl ori da Water Managenment District (Basis of Review). The
standards and criteria found in the Basis of Review are used
to determ ne whet her an applicant has given reasonabl e
assurances that the conditions for issuance of an ERP have
been satisfied. Conpliance with the criteria in the Basis of
Revi ew creates a presunption that the standard and additi onal
conditions for issuance of an ERP in Rules 40E-4.301 and 40E-
4.302, Florida Adm nistrative Code, respectively, have been
met. See Section 1.3, Basis of Review.

7. Section 4.2.1 of the Basis of Review generally
requires that an applicant provide reasonabl e assurances that
wet | and i npacts be elimnated or reduced to the greatest
extent practicable. This can be done through the
i npl ementation of "practicable design nodifications" to the
project, or where adverse inpacts still remain after such
nodi fications, through mtigation.

8. There are 36.82 acres of wetlands throughout the 40-
acre site. |If the application is approved, there will be
adverse inpacts to 9.9 acres of wetlands in the western
portion of the site (where the storage facility will be
| ocated) and to 3.37 acres in the southeastern portion of the

site.



9. To avoid and mnimze wetland i npacts, the Applicant
has been required to reduce the nunber of acres inpacted from
its original proposal, and to place the storage area on the
western part of the 40-acre site near County Road 951. In the
original application, the Applicant proposed to place the
storage area in the eastern part of the site and to create a
| ar ger storage area.

10. Although the western part of the 40-acre site
contains higher quality wetlands than the central or eastern
parts, the western area is not pristine, and it is
substantially inmpacted by exotic species, such as wax nyrtle
and Brazilian pepper. |In addition, the western area is
adj acent to County Road 951, which reduces wetl and functions
and val ues, reduces habitat values because of increased |ight
and noi se encroachnent, and increases risk to wildlife because
of passing vehicles. Further, the central and eastern areas
are adjacent to other undevel oped | ands, and this creates the
potential for larger tracts of preserved and enhanced wetl ands
and maxi m zes wetland functions and val ues.

11. Inpacts to wetlands will be adequately mtigated by
t he Applicant preserving and enhancing 26.92 acres within the
40-acre site in a recorded conservation easenent; by
nmonitoring and reporting on the on-site mtigation (easenent)

for a five-year period and by maintaining the property in



perpetuity; by purchasing 3.66 mtigation credits of simlar
wet | and habitat fromthe Panther Island Mtigation Bank; and
by adhering to a renediation plan (found in the Speci al
Conditions in the permt) to address any future deficiencies
in the mtigation.

12. G ven these considerations, it is found that the
Appl i cant has provided reasonabl e assurances that the wetland
i npacts fromthe proposed activities will be elimnated or
reduced as required by Section 4.2.1 of the Basis of Review

c. Inpact on Wldlife

13. Section 4.2.2 of the Basis of Review requires an
applicant to provide reasonabl e assurances that the activity
will not inpact the values of wetlands and ot her surface water
functions so as to cause adverse inpacts to the abundance,
diversity, or habitat of fish, wildlife, and |listed speci es.

14. The primary agency responsible for the protection of
wildlife is the Florida Fish and WIldlife Conservation
Comm ssi on (Comm ssion), and not the District. Therefore,
Section 4.2.2 of the Basis of Review requires that the
District provide the Comm ssion with a copy of all ERP
applications for its review and comment as to wildlife issues.
In this case, the Conm ssion offered no comments or objections
regarding wildlife on the property in question.

15. The evidence shows that |isted and endangered



speci es such as Florida panthers, wood storks, and Big Cypress
fox squirrels have been spotted on infrequent occasions on the
40-acre site by residents of Silver Lake. However, the
parties stipulated that there was no evidence of any nesting,
denni ng, or breeding activity on the sanme site. Based on the
evi dence of record, including the Applicant's Protected
Speci es Survey, it is fair to infer that there is limted or
no use of the property by protected wildlife species. |Indeed,
Petitioners' own expert found no evidence of endangered or

t hreatened species on the 40-acre site during his two

i nspections.

16. Two Special Conditions have been incorporated into
the permt to protect endangered, threatened, or other listed
species. First, in the event that Big Cypress fox squirrels
are observed on or near the property, Special Condition 24
requires that the Applicant prepare a habitat managenent plan,
in consultation with the Conm ssion, to address issues rel ated
to nesting habitat. Second, if any endangered or threatened
species are ever found on the property, Special Condition 25

requires

10



that the Applicant coordinate with the Comm ssion or the U S.

Fish and Wl dlife Comm ssion for guidance or reconmendati ons.
17. G ven the above, the evidence supports a finding

t hat the Applicant has given reasonabl e assurances that the

requi renments of Section 4.2.2 of the Basis of Review have been

sati sfied.

e. Secondary and Cunul ative | npacts

18. Section 4.2.7 of the Basis of Review requires that
an applicant provide reasonabl e assurances that the proposed
activity will not cause adverse secondary inpacts to the water
resources. At the sanme time, Section 4.2.8 requires that an
appl i cant provi de reasonabl e assurances that a regul ated
activity will not cause unacceptable cunul ative inpacts to
wet | ands and ot her surface waters within the same drai nage
basin as the regul ated activity for which the permt is being
sought. In providing the necessary reasonabl e assurances
regardi ng cunul ative inpacts, Section 4.2.8.2 authorizes an
applicant to use preservation and mtigation neasures to
prevent cunul ative inpacts.

19. The nore persuasive evidence shows that the project
will not cause secondary inpacts to wetlands. This is because
a water quality berm system surrounds the wetl ands, isolating
the wetland system fromthe surface water nmanagenent system a

50-f oot preserved area |lies between the storage area and the

11



adj acent property boundary to the north; the storage area is
bei ng placed in an area already secondarily inpacted by County
Road 951; and the wetland preservation area will be placed in
t he conservati on easenent.

20. Further, the project will not cause secondary
inpacts to wildlife. This is because structural buffers wll
prevent future encroachnent into the wetlands and di stance any
wildlife away fromthe nore dense residential functions.

These buffers include a 50-foot wi de natural preserve on the
north side of the storage area (Special Condition 26), an

al ready-erected structural buffer to the south of the storage
area (Special Condition 26), and a 17 to 21-foot structural
buffer (planted with native vegetation or vegetated buffers)
on the eastern side of the 40-acre site where the new |lots are
proposed. Except for two concl usionary opinion statenments by
Petitioners' expert, w thout further facts or explanation, no
ot her evidence on secondary inpacts was offered.

21. The project wll not cause cunul ative inpacts to the
wetl ands. This is because the proposed mtigation for the
proj ect adequately offsets the inpacts of the 40-acre site,
and the inpacts fromother permtted projects in the basin
area have been sufficiently offset. In addition, very little
property in the area remains to be devel oped, and there are no

new applications before the District involving the same basin.

12



In the event a new application nmay be filed, however, the
District will require the applicant to offset any inpacts
associated with its project with buffers and conservation
easenments, like the Applicant in the instant case.

f. Water Quantity and Quality

22. Section 5.0 et. seq. of the Basis of Review contains
water quality criteria that nmust be satisfied in order for an
ERP to be issued, while Section 6.0 et. seq. addresses water
guantity criteria for an ERP. Gven the |imted nature of
changes to the existing system and the | ack of a hydrol ogic
connection to the wetlands, and for the follow ng additional
reasons, the Applicant has given reasonabl e assurances that
the project conplies with the water quality and quantity
criteria.

23. The project as designed includes a grass swal e near
the storage area on the western part of the 40-acre site. The
rainfall and run-off fromthe storage area flows into an
internal road, through the grass swale, into a stormdrain,
and then into the pre-existing water management system
associated with the original permt for Silver Lake.

24. The project also allows rainfall and run-off from
t he proposed | ots on the southeastern border of the 40-acre
site to sheetflow onto an internal road, where waters are

collected in existing catch basins and conveyed into the

13



previously permtted water managenent system associated wth
the original permt.

25. Since the rainfall and run-off fromthe storage area
and lots drain into the existing | akes (Lakes 1 and 2) that
are part of the Silver Lakes water namnagenent system those
waters will be treated for water quality through wet detention
before their eventual discharge to MIllvane Bay, which lies to
t he sout hwest of Silver Lake.

26. The basin discharge rates, mninmm fl oor el evations,
road designs, parking | ot designs, structure control
el evations, and structure sizes are specified in the the
District's Staff Report, and were set at or above the
cal cul ated design limtations to neet water quality and
gquantity requirenents.

27. Section 5.2.1(a)l. of the Basis of Review specifies
t hat wet detention volunme shall be provided for the first inch
of runoff fromthe devel oped project. The evidence shows that
t he proposed system captures one inch of run-off over the
entire site, which drains into the existing |lake systemto
provi de water quality treatnent.

28. The systemis also designed to neet the rel evant
di scharge rate requirenments for a 25-year, 3-day storm event,
and the m nimum fl oor el evations were based on a 100-year, 3-

day storm event.

14



29. The wetl and preserve area is outside the area served
by the surface water managenent system is not hydrologically
connected to that system and will not be affected by run-off
fromthe storage area or |ots.

30. Just prior to the final hearing, the District added
Special Condition 23 to create a 50-foot buffer zone along the
sout hern boundary of the storage area for aesthetic purposes
and to reduce secondary inpacts. |Inplenentation of that
buf fer nust be in accordance with the staff report, will not
change the surface water managenent system wll have no
i npact on water quality or flood control, and will be
i npl emented after additional consultation with the District.

g. Past Enforcenent

31. Rule 40E-4.302(2), Florida Adm nistrative Code,
requires that the District take into consideration past
violations of various rules adopted by the District. No
enf orcenent action relating to the property has ever been
taken by the District against the Applicant for any violation
of ERP requirenents.

32. Although Petitioners suggested that unpermtted fill
activities have taken place on the southeastern part of the
40-acre site, an inspection by District personnel reveal ed
that unpermtted activities were "not significant." Further,

Special Condition 23 requires that the Applicant restore "that

15



portion of the disturbed wetland area | ocated in the southeast
corner of the site which is to be included in the wetl and
preserve area." Therefore, any inpacts to the 40-acre site
resulting from past unpermtted activities have been

consi dered and renedi ed.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

34. As the applicant in this cause, Conquest
Devel opments USA, L.C., bears the burden of showi ng by a
preponderance of the evidence that it is entitled to the

requested permt. See, e.g., Cordes v. State, Dep't of Envir.

Reg., 582 So. 2d 652, 654 (Fla. 1st DCA 1991).

35. The issuance of an ERP is governed by Chapter 373,
Fl orida Statutes, Chapters 40E-4 and 40E-400, Florida
Adm ni strative Code, and the Basis of Review. 1In general
ternms, an applicant nust give reasonabl e assurance that the
conditions for the issuance of an ERP have been net.
Reasonabl e assurance contenpl ates a substantial |ikelihood
that the project will be successfully inplenmented.

Metropolitan Dade County v. Coscan Florida, Inc., 609 So. 2d

644, 648 (Fla. 3d DCA 1992); City of Newberry v. Watson

Construction Co., Inc. et al., 19 F.A L.R 2067, 2080 (DEP

16



1996). However, the reasonabl e assurance standard does not
require an "absol ute guarantee" of conpliance with

environnental standards. Save our Suwannee v. Dep't of Envir.

Protection and Piechocki, 18 F.A L. R 1467, 1472 (DEP 1996);

Manat ee-88, Inc. v. Agrico Chem cal Co. and Fla. Dep't of

Envir. Regulation, 12 F.A L.R 1319 (DER 1990); Hoffert v. St.

Joe Paper Co. et al., 12 F.A L.R 4972 (DER 1990).

36. By a preponderance of the evidence, the Applicant
has established that the proposed nodifications to the
exi sting systemconply with all requirenments of Chapter 373,
Florida Statutes, the associated rules in Chapters 40E-4 and
40E- 400, Florida Adm nistrative Code, and the Basis of Review.
Therefore, the Applicant is entitled to the issuance of an
ERP.

37. Finally, ongoing litigation in Circuit Court between
Petitioners and the Applicant concerning ownership of the 40-
acre site, and determ nations by the Collier County Pl anning
Conmmi ssion and Col lier County Environnmental Advisory Council
concerning the need for a 7.02-acre storage facility, are not
relevant to this proceeding.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the South Florida Water Managenent

17



District enter a final order granting Permt Application No.
010223-5 of Conquest Devel opnments USA, L.C., for an
Envi ronnental Resource Permt.

DONE AND ENTERED this 24th day of July, 2002, in

Tal | ahassee, Leon County, Florida.

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 24th day of July, 2002.

COPI ES FURNI SHED

Henry Dean, Executive Director

South Fl orida Water Managenent District
Post Office Box 24680

West Pal m Beach, Florida 33416-4680

Ant hony P. Pires, Jr., Esquire
Wbodward, Pires & Lonbardo, P.A.
3200 Tamiam Trail North, Suite 200
Napl es, Florida 34103-4105

Robert E. Murrell, Esquire
Sanmouce, Murrell & Francoeur, P.A.
800 Laurel Oak Drive, Suite 300
Napl es, Florida 34108-2713

Keith W Rizzardi, Esquire

Sout h Fl ori da Water Managenment District
Post Office Box 24680

West Pal m Beach, Florida 33416-4680
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Kenneth B. Cuyler, Esquire

Goodl ette, Col eman & Johnson, P. A
4001 Tami am Trail North, Suite 300
Napl es, Florida 34103-3556

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days of the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will render a final order in this matter.
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